IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

IN THE MATTER OF THE SEARCH COF : MAG STRATE NO.
NATI ONAL REFRI GERANTS, | NC. : 95- 337
MEMORANDUM
G LES, J. July 31, 2003

National Refrigerants, Inc. ("NRI "), appeals fromthe O der of
a Magi strate Judge wherein that court denied its notion to conpel
di scl osure of the identity of two informants who had provided
information incorporated into an Affidavit submtted by the United
States Custons Agency in support of an application for a search
warrant of NRI's business premises. NRI had al so sought to conpel
production of all rel ated docunents. For the reasons which foll ow,

NRI's present notion to conpel is denied in all respects.

| . FACTS

On April 11, 1995, the United States Custons Agency presented
to a United States Magistrate an Affidavit in Support of an
application for a search warrant of the Northeast Phil adel phia
busi ness prem ses of NRI. The warrant issued. The search and
seizure of NRI property was part of an ongoing investigation into
suspected illegal inportation of refrigerant materials into the

United States. Based upon the avernents in the Affidavit the
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Magi st rat e Judge forned probabl e cause to believe NRI was invol ved
insone way in that alleged illegal inportation. At |east twenty-
Si x (26) boxes of materials were renoved fromthe NRI prem ses by
t he Custons Agents. NRI concedes that t he Gover nnment conducted t he
search and seizure in a professional, non-coercive nmanner

After reviewof the evidence seized fromNR and the fruits of
its further investigation, the Custons Agency concl uded that NRI
itself, was not a target of the crimnal investigation.®

Soon after the search, NRI requested a copy of the probable
cause affidavit from the Governnent. In May of 1995, the
Government first released to NRI a redacted version of the
affidavit. However, two nonths |ater, after sone discussions
between the parties, the Governnment gave NRI an unredacted copy.

In COctober of 1996, NRI filed its nmotion to conpel the
Government to reveal the informants' identities. |In support, NRI
asserted that the informants nust have been industry conpetitors
whose purpose was to harmNRI ' s busi ness for conpetitive advant age.
Therefore, NRl averred that it needed their names in order to bring
a civil action for business disparagenent. However, before the
Magi strate Judge and before this court, NRI could point to no
econom ¢ harmarising fromthe execution of the warrant or even any
publication of the warrant to the public or to the industry.

By a Menorandum and Order dated Decenber 3, 1996, citing

! According to testinmony presented at the hearing, there is

an ongoi ng investigation into the activities of at |east one
former NRI enpl oyee who is believed to have illegally inported
refrigerant materials without NRI's know edge and/or consent.
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Roviaro v. United States, 353 U. S. 53 (1953), the Magistrate Judge

held that "[s]ince the governnent has asserted the infornmer's
privilege and the novant has failed to show a need for the
i nformation that outwei ghs the governnent's privilege, the notion

of National Refrigerants will be denied." 1n re The Search of

Nati onal Refrigerants, Inc., Mag. No. 95-377-Mat 4 (E.D. Pa. Dec.

3, 1996). NRI timely appeal ed by filing objections with this court
on Decenber 13, 1996. On March 31, 1997, this court held a hearing

and recei ved additi onal evidence from both sides.

1. STANDARD OF REVI EW

Rule 72 of the Federal Rules of Civil Procedure, adopted
pursuant to Section 636(b) of Title 28 of the United States Code,
sets forth the standard by which a United States District Court
shall review Orders issued by United States Mgi strate Judges.

Fed. R Gv. P. 72; See 28 U.S.C. § 636(b). Rule 72(b) states that

when a Magi strate Judge deci des a di spositive notion the "district
judge to whom the case is assigned shall nake a de novo
determ nati on upon the record, or after additional evidence, of any
specific witten objection has been made in accordance with this

rule." Fed. R Gv. P. 72(b).

[11. ANALYSI S

In its Notice of Qbjections, NRI clains that the follow ng
errors where nmade by the Magi strate Judge:

A) The Magi strate Judge shoul d have consi dered, as adm ssi ons,
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allegations contained in NRI's notion that were inadequately
responded to by the Governnent;

B) The Magi strate Judge erred in not allowi ng a hearing on the
not i on;

C The Magistrate Judge failed to recognize that the
Gover nnent had not made the required particul arized show ng t hat
the informer expected confidentiality; and

D) The Magistrate Judge cane to the wong conclusion after
applying the Roviaro test.

Each of these contentions will now be addressed.

A. Should the Governnent's all eqged | ack of response to NRI's

all egations require the court to consider the allegations as

adm tted?

NRI cl ai ns that because the Governnent responded to nmany of
NRI's allegations by stating "[n]either admtted nor denied" the
Governnent did not conply with Rule 8(b) of the Federal Rules of
Cvil Procedure, and should therefore suffer the sanction
perm ssible under Rule 8(d) of having the avernents deened
adm tted. We di sagree. The NRI "conplaint" was a notion for
relief directed to the sound discretion of the court as contrasted
to a conpl ai nt agai nst the Governnent to which the Governnment had
an obligation to respond pursuant to Rule 8(b). Consequently, the
Magi strate Judge did not err in failing to deem NRI's avernents

adm tted.



B. Did the Magistrate Judge err in not allowi ng a hearing on

the notion?

This objection is noot since this court did hold a de novo

hearing, allowing NRI an opportunity to present additional

evi dence. ?

C. Ws the Governnent required to nmake a particularized

showi ng that the inforner expected confidentiality?

In United States v. Landano, 508 U.S. 165, 168 (1993), the

Suprenme Court held that to justify withholding the identity of an
informer, and other information given by that source, the
Governnent woul d have to nake a particularized showng as to the
source's belief that his or her identity and/or information woul d
be kept confidential.

This court finds that the Governnment did provide a show ng
consistent with Landano.? In its Response to the Notice of
bj ections, the Government attached an affidavit by the
i nvestigating Custons Agent averring that the "[t]he information

obtained fromthe two 'industry sources' was provided to the U. S.

2 This finding of nootness is not to inply that the court

bel i eves the Magi strate Judge had any obligation to hold a
hearing. Indeed, the Magistrate Judge did not. See E.D. Pa. R_
Gv. P. 7.1(f).
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Moreover, NRI has not convinced this court that a Landano
articulation is even necessary. Landano was a Freedom of

| nfornati on Act case to uncover information to assist a crimnal
defendant win reversal of his conviction. The instant case is a
civil discovery matter ained at uncovering information to bol ster
a charge of defamation



Custons Service by the sources on the condition that the identity
of the sources would not be revealed.” No evidence has been
presented by NRI to bring the Custons Agent's avernents in doubt.
Consequently, the Governnment has net its burden by establi shing
that the infornmer provided information with an assurance of

confidentiality. See Landano, 508 U. S. at 172.

D. Should the Magi strate Judge have found that under Rovi aro

NRI's interests surpassed those of the Governnent's?

NRI clains that under Roviaro it is clearly entitled to
di scover the identities of the informants and that the Magistrate
Judge erred in deciding otherw se. W disagree.

In Roviaro, the Suprene Court stated that to overcone the
Governnent's basic right to withhold an infornmer's identity, a
court nust bal ance "the public interest in protecting the flow of
i nformation agai nst the individual's right to prepare his defense.”

This is al so known as the "inforner's privilege."*

I n Roviaro, the
Court also stated that "[w] hether a proper balance renders
nondi scl osur e erroneous nmust depend on the particul ar circunstances
of each case, taking into consideration the crine charged, the

possi bl e defenses, the possible significance of the infornmer's

* Under the informer's privilege "the state is normally

entitled to refuse to disclose the identity of a person who has
furnished information relating to an investigation of a possible
violation of law." See Hoffman v. Reali, 973 F.2d 980, 987 (1st
Cr. 1992) citing J. Winstein and M Berger, Winstein's

Evi dence para. 510 at 510-1 91991); 8 Wgnore, Evidence 8 2374(f)

at 761 (McNaughton rev. 1961).




testinony, and other relevant factors.” Roviaro v. United States,
353 U.S. 53, 62 (1957).
Al though initially used in crimnal cases, the Roviaro test

has al so been applied in civil cases. See Lawmaster v. United

States, 993 F.2d 773, 774 (10th G r. 1993); Hoffrman v. Reali, 973

F.2d 980, 987 (1st GCr. 1992); Holman v. Cayce, 873 F. 2d 944, 946

(6th Cr. 1989). However, the party seeking to overcone the
informer's privilege has a greater hurdle in civil cases than
crimnal " since not all constitutional guarantees which inure to

crimnal defendants are simlarly available to civil defendants."”

Dole v. Local 1942, |BEW 870 F.2d 368, 372 (7th Gir. 1989)

(citations omtted); see also Lawmaster, 993 F.2d at 775.

Applying the Roviaro test to the instant case, this court
finds that NRI has failed to show a need for the i nformati on which
outwei ghs the Governnment's infornmer's privilege. NRI is not a
crim nal defendant seeking information to help prepare a defense.
Consequently, because NRI's potential claim is civil and not
crimnal, NRI has a lesser interest in disclosure at the very
out set . Moreover, NRI's notivation in seeking disclosure also
wei ghs against its case. NRI is seeking to sue the infornmers in
the hope of w nning damages for what NRI clainms is business
di spar agenent . This scenario is one of the situations against
which the infornmer's privilege is neant to protect. As the Seventh
Crcuit noted in Dole, the informer's privilege does not |ust
protect agai nst physical reprisal but also nore subtle forns such

as "bl acklisting, econom c duress and social ostracism" 870 F. 2d
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at 372. The filing and prosecution of a business di sparagenent
suit falls squarely within the category of economc duress
descri bed in Dol e.

The Governnent's stated reason for failing to disclose the
identity of the informants is that it has a policy of always
refusing so that potential sources will feel free to speak to the
Governnent w thout the threat of any kind of retaliation.
Al t hough, it is conceivable that under Roviaro, a future litigant
coul d successfully attack this blanket policy,” this is not the
case to do it.

Here, al though sone of the informant's information proved to
be i naccurate, sonme of the informati on was accurate. NRI admtted
at the hearing that one of its fornmer enployees was allegedly
engaged in the illegal inportation of refrigerant materials using
i nnocent contacts at NRI. While there is noinvestigative evidence
that those contacts were co-conspirators with the former NR
enpl oyee, it is obvious that theillegal activity succeeded t hrough
NRI, al though NRI may wel| have been an unwitting vehicle for the
crimnal conduct. An outsider could not reasonably have known t hat
those enployees within NRI were not a crimnal source of the
illegal inportation. Therefore, the court finds that the
informants' information was sufficiently reliable such that there

can be no assignment of conpetitive vindictiveness to vitiate the

> . Landano, 508 U.S. at 181 (holding that the Governnent
was not entitled to a presunption that a source was confidenti al
within the context of a Freedom of Information Act request every
time a source provides information to the FBI).
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informer's expectation of non-disclosure of identity.

Furthernore, according to the Governnent's testinony at the
hearing, although there is no ongoing investigation into NRI's
i nportation practices, thereis still an ongoinginvestigationinto
the illegal inportation practices of others. Thus, the Governnent
has a heightened interest in ensuring that the wllingness of
potenti al informants to cooperate on such an inportant
environnmental pollution issue is not chilled by any retribution
suits filed against them by NRI or others.

Therefore, the court finds that NRI's interest in pressing
potential civil clainms against industry conpetitors does not
override the Governnent's interest in preserving the anonymty of

its informants.

| V. CONCLUSI ON

For the reasons stated above, the Plaintiff's notion is
deni ed, and the O der of the Magistrate Judge is affirned.

An appropriate O der follows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

IN THE MATTER OF THE SEARCH OF : MAG STRATE NO.
NATI ONAL REFRI GERANTS, | NC. : 95- 337
ORDER
AND NOW THI S day of July, 1996, upon consideration of

Nati onal Refrigerants, Inc.'s notion to conpel disclosure, it is

hereby ORDERED that the notion is DEN ED

BY THE COURT:

By Fax on

to:
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